In order that the jurors display the required impartiality it has been thought desirable that they be a group representative of the locality from which they are chosen. With respect to state jury selection procedures this feature has become a focal point of constitutional controversy, not under the Sixth Amendment, but under the equal protection and due process clauses of the Fourteenth Amendment. This is a result of decisions holding that the provisions of the Bill of Rights are not directly applicable to state procedures. 8 The standards of jury selection which the Supreme Court has set up recently are imposed only on the federal system. 9 
Constitutional Limitations on State Procedures
The first eight Amendments to the Constitution were considered at the outset to be applicable only with reference to the federal government, 1 0 but the ratification of the Fourteenth Amendment might reasonably have been construed to extend the protection of the Bill of Rights to the citizens of the several states under the privileges and immunities clause." It was soon held, however, that the provision afforded protection only to those privileges and immunities inherent in federal as distinguished from state citizenship.
1 2 Now it is well-settled that a state has full control over the procedures of its courts both in civil and criminal cases subject only to the qualification that such procedure does not conflict with specific and applicable provisions of the Federal Constitution so as to work a denial of "fundament rights."' 3 Consequently the due process and equal protection clauses of the Fourteenth Amendment have become the only constitutional restrictions on the adoption or exercise of criminal procedures by the states.
Under the due process clause some of the rights guaranteed by the first eight Amendments, being part of our common heritage of fundamental rights, have been held to apply as against the states."I The difficulty, obviously, is in deciding which rights are fundamental and which are not. According to Mr. Justice Cardozo in Palko v. Connecticut' 5 the criterion is that such provisions of the Bill of Rights as are "implicit in the concept of ordered liberty" are likewise embodied in the Fourteenth Amendment. 19 and one denied the validity of either view, urging that the due process clause has an independent potency. 20 It may be expected that this cleavage will continue for the present, at least; but as the make-up of the present Court changes it is not unlikely that more rights will be called fundamental and held guaranteed by the Fourteenth Amendment.
As it stands now the right to trial by jury in a state proceeding is not a privilege of national citizenship, nor is it such a fundamental right as to be guaranteed by the Federal Constitution against state action.
2 '
The often-stated dictum reasserted in the Palko case, 2 2 that a state might do away with trial by jury altogether so long as the trial as conducted met those essential standards of fairness inherent in the concept of due process, has never been tested. Since the "standard of fairness" criterion depends upon the current Supreme Court's notions of civilized practice it is hard to believe that the concepts of due process and right to trial by jury would not merge, should a state attempt to abolish the jury system. Although such an attempt is not likely to be made, jury trial having long been a part of our national and state tradition, 
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volved a violation of federal "civil rights" statutes. 26 Objections to the composition of juries have thus far been upheld only where the defendant was a member of the excluded class, although the Court has intimated that in a proper fact situation it might relax this rule. 27 In such cases the burden of proof is upon the defendant to establish not only a systematic exclusion of a class, but also that such exclusion was intentional.
28 Nothing less than complete exclusion of members of the class has sufficed to establish either a violation of the federal statutes or denial of equal protection or due process. 29 While the negro-discrimination cases have involved infractions of federal statutes, recent cases suggest that discrimination in selection of jurors on account of race is a violation of equal protection of the laws irrespective of the applicability of the statutes.
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The Fay Case This is the background against which Fay v. New York 31 was decided. Two labor union officers were found guilty of extortion by a special or so-called "blue ribbon" jury in a New York state court. They appealed their conviction primarily on the ground that the New York statute 32 providing for selection of the special jury was so administered as to deny the petitioners due process and equal protection. This contention was based on the allegations that members of the labor- The use of such language would seem to be unnecessary were the justices convinced that in no case could a defendant complain of the exclusion of a class unless he be a member of that class. " §749 aa.3. Examination as to fitness; subpoena; punishment for disobedience. No person shall be selected as a special juror until he shall have been examined personally by the county clerk, his deputy or secretary as to his qualifications and fitness to serve as a special juror. Such county clerk may issue a subpoena requiring any person within such county to attend before him, his deputy or secretary at a time specified for the purpose of testifying concerning the qualifications or fitness of himself or any other person to serve as a special juror and the propriety of the selection of such juror. * * * In case of his failure to attend and testify as required by such subpoena or a refusal to be sworn or to answer any legal or pertinent question, he shall be punished therefor by any justice of the supreme court as a contempt of court. * * * The county clerk, in the record made by him of the jurors selected) as such special juries, shall enter the age of each special juror so selected, his business or vocation, if any, the length of his residence in the state and county and, if naturalized, the date of his naturalization. Such record shall be a public record and shall be open to inspection." [Vol. 38 ing class were systematically and deliberately excluded from such juries and that women were likewise excluded. Petitioners further contended that they were denied equal protection of the laws on the ground that juries selected from the special panel were more inclined to convict than those from the general panel. The Supreme Court rejected these contentions and affirmed the verdict of the state court, four justices dissenting.
This was not the first time that the Court has passed upon the constitutionality of the New York law. Soon after the enactment of the original special jury statute the Court rejected an attack upon it which was made on the ground that the jury "was taken from a particular body of citizens and not from the general body of the county" thus denying the defendant due process and equal protection. 33 The Court in the Fay case was willing to reopen the question of the constitutionality of the special jury system and the administration of the New York statute "in the light of more recent trends of decision and of particular facts about the present operation of the jury system not advanced in support of the argument in the earlier case. '"'4 No specific standards as to education and employment qualifications of special jurors are set out in the New York statute. Jurors are selected from those accepted for the general panel by the county clerk after testifying under oath as to their qualifications and fitness.
35
Obviously the clerk has wide discretion in his selection. While the statutory purpose is plainly to select persons of higher than average intelligence who are able to handle intricate factual issues the scheme manifestly would permit selection of persons from a high economic and social stratum to the exclusion of those from lower economic and social levels. Although evidence was offered from which it was inferable that the standards employed by the clerk were of an economic and social nature, the defendants failed to prove to the satisfaction of the majority that the distribution of the jury panel occupationally was not the result of the application of legitimate standards.
36 Consequently the Court decided that the state might apply tests of intelligence, citizenship, and understanding of English even though a disproportionate number of the laboring class were thereby excluded from jury service.
37
Neither was the Court willing to set aside the conviction on the ground that the proportion of women on the jury panels did not equal their proportion of the population. There is no constitutional requirement that women be on the jury. Rather the proposition is based on 34 Fay v. New York, ... U. S. ... , 67 S. Ct. 1613 Ct. , 1619 Ct. (1947 .
35 See note 32 supra. 36 A table presented by the defense showed that the special jury panel included only 0.2% craftsmen, foremen, service workers, and laborers, while 99.8% were professional persons, proprietors, managers, sales, and clerical workers. Of the last named group, comprising 38% of the special jurors, three were union members who were peremptorily challenged. Evidence that there was no discrimination as to occupation in the selection of the panel was uncontradicted directly. The showing of lack of proportional representation of laboring groups was made without the necessary proof of purpose to discriminate against the groups themselves.
Failure of a statute to set forth any standards for selection of jurors does not render it constitutionally invalid. Murray v. Louisiana, 163 U. S. 101 (1895); Franklin v. South Carolina, 218 U. S. 161 (1909) . 
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a changing view of the rights of women in our public life. While the Court may insist on their inclusion on federal juries, 38 woman jury service has not become so much a part of the customary law of the land that failure of the states to follow the practice can be considered a denial of equal protection or due process.
3 9 The Court further pointed out that Congress has considered the application of the Fourteenth Amendment to state jury selection procedures and has found only discriminations involving race and color deserving general legislative condemnation. Therefore one who would have the courts intervene on grounds not covered by the statute must prove clearly that in his own case the procedure was so arbitrary that it denied him equal protection or due process. 40 In support of their allegation that special juries are more inclined to convict than general juries the defendants offered in evidence reports by the New York State Judicial Council recommending abolition of special juries.
4 1 However, these reports were made partly on the basis of studies made over ten years ago; and the Court took the position that the evidence was not sufficiently recent to avail the defendants in this case. 42 Still the Court indicated that if it were clearly proved that a greatly disparate ratio of conviction had continued for a substantial length of time, a defendant, in the absence of explanation, could complain of this inequality as a denial of equal protection of the laws even if it were shown that a special jury court never had convicted any defendant who did not deserve conviction.
43
The same four justices who dissented in the Adamson case 44 also disapproved the majority decision in the Fay case, being of the opinion that the equal protection clause of the Fourteenth Amendment "prohibits a state from convicting any person by use of a jury which is not impartially drawn from a cross-section of the community." 45 More consistently the minority might have said that such a right is inherent in state citizenship by virtue of the incorporation of the Sixth Amendment jury trial provisions into the guarantees of the Fourteenth. They did not suggest that use of the special jury in this case subjected the defendants to a trial so lacking in fairness as to be a denial of due process.
conclusion If, in any given case, it can be proved that a substantial number of any class, qualified to act as jurors, have been systematically and deliberately excluded from jury service because of race, color, occupation, 
